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Dispute Thinkers

Social Psychology

Kahneman – Why Employers Reject Good Offers

Have you ever watched two companies spend £100,000 arguing over £20,000?

Of course you have! Construction would be eerily quiet if people behaved economically.

The remarkable thing is that everyone usually knows it.

The employer knows the dispute is becoming ridiculous. The contractor knows it. The lawyers
certainly know it.

But by then, reason has left the building and somebody is preparing another witness statement.
Daniel Kahneman explained why. He won the Nobel Prize for demonstrating something economists
had somehow overlooked: Human beings are not nearly as rational as they imagine.

We like to think we are because we have spreadsheets, board papers and use words like
"commercial."  But none of it makes us nearly as rational as we think because underneath the
process, the reports and the presentations, the brain is still running some very old software.
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One of Kahneman's most important ideas is loss aversion. It's simple.

Losing £1,000 hurts more than gaining £1,000 feels good. 

Losses shout whereas gains cough politely from the back of the room. Now consider a dispute.

A contractor claims £500,000. Then offers to settle for £350,000.

Objectively, the employer has just been offered a £150,000 reduction. That sounds rather good!

But psychologically, that may not be what the employer sees.

The employer is not comparing £350,000 with £500,000. They are comparing £350,000 with paying
nothing. And suddenly the settlement does not feel like a saving. It feels like losing £350,000. That
changes everything because once something feels like a loss, people will do remarkably expensive
things to avoid accepting it. Including spending £100,000 trying not to lose £350,000. Which is an
extraordinarily expensive way of avoiding a loss.

Contractors do exactly the same thing. Suppose a contractor believes a claim is worth £500,000.

An offer arrives for £450,000. Everyone else thinks: "That's close." The contractor thinks: "They've
taken £50,000 off me." The £450,000 becomes almost invisible. The missing £50,000 becomes the
entire dispute. And that is the problem.

People do not judge an offer simply by what it gives them. They judge it against a reference point.

What they expected. What they claimed. What they had already decided belonged to them.

So depending on the reference point, the same offer can look either generous or insulting.

That is why sensible settlement offers are rejected every day.

Not because the arithmetic is difficult but because of some very old programming running in our
heads.

So, in many disputes, the most expensive money is not the first £450,000, it's the last £50,000,
because that is the money everyone spends the next year proving belongs to them.

Kahneman's point was simple. People do not fight hardest for what they are gaining. They fight
hardest for what they think is being taken away. And once a dispute becomes about avoiding a loss
rather than making a deal, the mathematics usually loses.

#ConstructionDisputes #Kahneman #LossAversion #Negotiation #DisputeResolution
#ConstructionLaw #Claims #CommercialManagement #Adjudication #Arbitration
#Psychology #Settlement

Video: https://youtu.be/qBO9ecAbMrk 
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